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of fulfilling its regulatory obligations; 
provided, however, that a swap execu-
tion facility may use such data or in-
formation for business or marketing 
purposes if the person from whom it 
collects or receives such data or infor-
mation clearly consents to the swap 
execution facility’s use of such data or 
information in such manner. A swap 
execution facility shall not condition 
access to its market(s) or market serv-
ices on a person’s consent to the swap 
execution facility’s use of proprietary 
data or personal information for busi-
ness or marketing purposes. A swap 
execution facility, where necessary for 
regulatory purposes, may share such 
data or information with one or more 
swap execution facilities or designated 
contract markets registered with the 
Commission. 

§ 37.8 Boards of trade operating both a 
designated contract market and a 
swap execution facility. 

(a) An entity that intends to operate 
both a designated contract market and 
a swap execution facility shall sepa-
rately register the two entities pursu-
ant to the designated contract market 
designation procedures set forth in 
part 38 of this chapter and the swap 
execution facility registration proce-
dures set forth in this part. On an on-
going basis, the entity shall comply 
with the core principles for designated 
contract markets under section 5(d) of 
the Act and the regulations under part 
38 of this chapter and the core prin-
ciples for swap execution facilities 
under section 5h of the Act and the reg-
ulations under this part. 

(b) A board of trade, as defined in sec-
tion 1a(6) of the Act, that operates 
both a designated contract market and 
a swap execution facility and that uses 
the same electronic trade execution 
system for executing and trading swaps 
on the designated contract market and 
on the swap execution facility shall 
clearly identify to market participants 
for each swap whether the execution or 
trading of such swaps is taking place 
on the designated contract market or 
on the swap execution facility. 

§ 37.9 Methods of execution for re-
quired and permitted transactions. 

(a) Execution methods for required 
transactions. (1) Required transaction 
means any transaction involving a 
swap that is subject to the trade execu-
tion requirement in section 2(h)(8) of 
the Act. 

(2) Execution methods. (i) Each Re-
quired Transaction that is not a block 
trade as defined in § 43.2 of this chapter 
shall be executed on a swap execution 
facility in accordance with one of the 
following methods of execution: 

(A) An Order Book as defined in 
§ 37.3(a)(3); or 

(B) A Request for Quote System, as 
defined in paragraph (a)(3) of this sec-
tion, that operates in conjunction with 
an Order Book as defined in § 37.3(a)(3). 

(ii) In providing either one of the exe-
cution methods set forth in paragraph 
(a)(2)(i)(A) or (B) of this section, a swap 
execution facility may for purposes of 
execution and communication use any 
means of interstate commerce, includ-
ing, but not limited to, the mail, inter-
net, email, and telephone, provided 
that the chosen execution method sat-
isfies the requirements provided in 
§ 37.3(a)(3) for Order Books or in para-
graph (a)(3) of this section for Request 
for Quote Systems. 

(3) Request for quote system means a 
trading system or platform in which a 
market participant transmits a request 
for a quote to buy or sell a specific in-
strument to no less than three market 
participants in the trading system or 
platform, to which all such market 
participants may respond. The three 
market participants shall not be affili-
ates of or controlled by the requester 
and shall not be affiliates of or con-
trolled by each other. A swap execution 
facility that offers a request for quote 
system in connection with Required 
Transactions shall provide the fol-
lowing functionality: 

(i) At the same time that the re-
quester receives the first responsive bid 
or offer, the swap execution facility 
shall communicate to the requester 
any firm bid or offer pertaining to the 
same instrument resting on any of the 
swap execution facility’s Order Books, 
as defined in § 37.3(a)(3); 

(ii) The swap execution facility shall 
provide the requester with the ability 
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to execute against such firm resting 
bids or offers along with any responsive 
orders; and 

(iii) The swap execution facility shall 
ensure that its trading protocols pro-
vide each of its market participants 
with equal priority in receiving re-
quests for quotes and in transmitting 
and displaying for execution responsive 
orders. 

(b) Time delay requirement for required 
transactions on an order book—(1) Time 
delay requirement. A swap execution fa-
cility shall require that a broker or 
dealer who seeks to either execute 
against its customer’s order or execute 
two of its customers’ orders against 
each other through the swap execution 
facility’s Order Book, following some 
form of pre-arrangement or pre-nego-
tiation of such orders, be subject to at 
least a 15 second time delay between 
the entry of those two orders into the 
Order Book, such that one side of the 
potential transaction is disclosed and 
made available to other market par-
ticipants before the second side of the 
potential transaction, whether for the 
broker’s or dealer’s own account or for 
a second customer, is submitted for 
execution. 

(2) Adjustment of time delay require-
ment. A swap execution facility may 
adjust the time period of the 15 second 
time delay requirement described in 
paragraph (b)(1) of this section, based 
upon a swap’s liquidity or other prod-
uct-specific considerations; however, 
the time delay shall be set for a suffi-
cient period of time so that an order is 
exposed to the market and other mar-
ket participants have a meaningful op-
portunity to execute against such 
order. 

(c) Execution methods for permitted 
transactions. (1) Permitted transaction 
means any transaction not involving a 
swap that is subject to the trade execu-
tion requirement in section 2(h)(8) of 
the Act. 

(2) Execution methods. A swap execu-
tion facility may offer any method of 
execution for each Permitted Trans-
action. 

§ 37.10 Process for a swap execution 
facility to make a swap available to 
trade. 

(a)(1) Required submission. A swap exe-
cution facility that makes a swap 
available to trade in accordance with 
paragraph (b) of this section, shall sub-
mit to the Commission its determina-
tion with respect to such swap as a 
rule, as that term is defined by § 40.1 of 
this chapter, pursuant to the proce-
dures under part 40 of this chapter. 

(2) Listing requirement. A swap execu-
tion facility that makes a swap avail-
able to trade must demonstrate that it 
lists or offers that swap for trading on 
its trading system or platform. 

(b) Factors to consider. To make a 
swap available to trade, for purposes of 
section 2(h)(8) of the Act, a swap execu-
tion facility shall consider, as appro-
priate, the following factors with re-
spect to such swap: 

(1) Whether there are ready and will-
ing buyers and sellers; 

(2) The frequency or size of trans-
actions; 

(3) The trading volume; 
(4) The number and types of market 

participants; 
(5) The bid/ask spread; or 
(6) The usual number of resting firm 

or indicative bids and offers. 
(c) Applicability. Upon a determina-

tion that a swap is available to trade 
on any swap execution facility or des-
ignated contract market pursuant to 
part 40 of this chapter, all other swap 
execution facilities and designated con-
tract markets shall comply with the 
requirements of section 2(h)(8)(A) of 
the Act in listing or offering such swap 
for trading. 

(d) Removal—(1) Determination. The 
Commission may issue a determination 
that a swap is no longer available to 
trade upon determining that no swap 
execution facility or designated con-
tract market lists such swap for trad-
ing. 

(2) Delegation of Authority. (i) The 
Commission hereby delegates, until it 
orders otherwise, to the Director of the 
Division of Market Oversight or such 
other employee or employees as the Di-
rector may designate from time to 
time, the authority to issue a deter-
mination that a swap is no longer 
available to trade. 
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